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LADY JUSTICE IS BLIND: HOW THE ADVOCATES 

REMUNERATION ORDER PROMOTES EQUAL JUSTICE 

 

INTRODUCTION 

Did you know that the Competition Act limits the lawfulness of 

standard professional fees? The Competition Authority of Kenya is 

now taking a parliamentary approach to respond to what it perceives 

to be incongruence between the Advocates Renumeration Order, 

2014 and the general principles of competition. 

 

This article discusses the difference between the legal sector and 

other markets and why they must not be subjected to the same 

competition regulation. The principal logic is that different prices in 

other sectors are driven by diversity in product qualities, processes 

and target markets. That diversity is entirely undesirable in the legal 

context. The law desires that all of society is guaranteed, even at the 

lowest level, the highest attainable professional standards. The 

Advocates Remuneration Order, through standardizing the cost of 

legal services, simultaneously justifies and promotes this 

requirement for high standards throughout the profession which in 

turn promotes the interests of consumers.  

 

This conversation about equal justice is reminiscent of Lady Justice. 

She blinds herself so that she can deliver justice in a manner that 

upholds equality. In similar manner, the Advocates Remuneration 

 
1 Advocates Act CAP. 16, Section 44  
2 Ibid, Sec 36 

Order provides a formula that is standardized, and just, giving 

consideration to only a few factors, so as to promote the greater 

priority of promoting equal justice and competent representation.  

 

THE ADVOCATES REMUNERATION ORDER 

The Advocates Remuneration Order is easily one of the most 

important and highly valued legislations for advocates. It establishes 

a regime for compensation of advocates that is standardized, 

proportional to the services rendered, predictable and binding on the 

entire profession. 

 

Regarding its binding nature, the Advocates Remuneration Order 

(hereafter, the ARO) carries the force of law. The Order was 

established in 2014 under Chief Justice Emeritus Willy Mutunga, 

pursuant to Section 44 of the Advocates Act.1 Failure of an advocate 

to comply with its provisions amounts to undercutting, which has 

been prohibited both under Section 36 of the Advocates Act,2 which 

establishes it as an offence, and the Law Society of Kenya Code of 

Standards of Professional Practice and Ethical Conduct (SOPPEC 4), 

which regulates Professional Fees.3 Offences under the Advocates 

Act are punishable by fine not exceeding one hundred thousand 

shillings or to imprisonment for a term not exceeding two years or 

both.4 

 

3 The Law Society of Kenya Act (No. 21 of 2014) Code of Standards of Professional 
Practice and Ethical Conduct, SOPPEC 4 
4 Supra Note, Section 85 



THE INTERACTION BETWEEN THE ADVOCATES 

REMUNERATION ORDER AND RESTRICTIVE TRADE 

PRACTICES 

This regulation and standardization of professional fees is in conflict 

with the ideals of competition. Kenya is a free market, which refers 

to an economic system in which prices are determined by 

unrestricted competition between privately owned businesses. The 

regulation of pricing is, in an ordinary context, detrimental to 

competition. This has been codified under Section 21 of the 

Competition Act, which classifies any concerted effort to 

directly/indirectly fix prices as a form of restrictive trade practice 

(anti-competitive behavior).5  

 

The Competition Act further provides under Section 29(8) that 

professional bodies whose rules regulate the prices of services 

offered by their members must seek an exception of the Competition 

Authority to maintain these rules.6 This was the subject of legal 

action in the matter of Law Society of Kenya v Competition 

Authority of Kenya and 2 others, where the Law Society contended 

that there was lack of public participation in the drafting of the bill 

and that the provision interfered with their freedom to form and 

participate in associations.7  

 

 
5 Competition Act No. 12 of 2010, Section 21 
6 Ibid, Section 29(8) 
7 Law Society of Kenya v Competition Authority of Kenya and 2 others [2022] 
KEHC 10070 (KLR) 

Finding in favor of the Competition Authority, the High Court 

established that Section 29 of the Competition Act does not usurp the 

mandate of the Law Society, or that of the interested parties (other 

professional bodies). It was held that the petitioner did not 

demonstrate how the impugned provision violated their rights. It 

was further held that the Petitioner and interested parties did not 

demonstrate how the provision affected the quality of services 

provided by professional bodies.8  

 

This article introduces additional rationale to what was presented in 

this case, in support of the Advocates Remuneration Order. 

 

THE UTILITY OF RESTRICTIVE TRADE PRACTICES IN THE 

LEGAL SECTOR 

In this section, the distinction between the nature of competition in 

other sectors and the legal sector will be explored. 

 

In the past, the Competition Authority has held companies liable for 

restrictive trade practices on the basis of, inter alia, discussing 

common strategies that led to market distortions, sharing strategic 

information not ordinarily shared amongst competitors, agreeing on 

discount parameters and ranges, standardizing transport charges, 

creating return policies that gave the Companies unfair advantage.9  

 

8 Ibid 
9 Competition Authority of Kenya v Crown Paints, Plascon, Galaxy 



It can be argued that advocates engage in similar ‘anti-competitive 

practices’, particularly under the ARO. The ARO may be deemed to 

stifle competition as it reduces diversity of prices. As earlier 

discussed, diversity in prices does not occur in a vacuum. It exists 

against the background of diversity in product qualities, processes 

and target markets. This diversity is desirable in any other context, 

but not the practice of law. The law is not purely commercial activity. 

It desires that it be served equally to all members of the public, 

regardless of their characteristics, without room for sub-standard 

legal service. 

 

CONSISTENCY IN THE QUALITY OF LEGAL SERVICE 

PROMOTES EQUAL JUSTICE 

Varying quality of legal service means that equal justice will not be 

guaranteed.  

 

Equal justice is a fundamental principle of law that demands that 

everyone should be treated fairly and impartially under the law, 

regardless of their race, gender, ethnicity, socioeconomic status, or 

any other characteristic. It embodies the idea that all individuals 

have the same rights and are subject to the same laws without 

discrimination or favoritism. This concept is central to the idea of 

justice in democratic societies, ensuring that the legal system 

upholds the rights and dignity of all individuals equally. 

 

In the context of the quality of service provided by lawyers, equal 

justice means that every client should receive similar treatment, 

regardless of their background or circumstances. This equal 

representation allows every individual to have access to competent 

legal representation. Lawyers should provide their services 

diligently and competently to all clients. The opposite situation 

would be created if some members of society can access higher 

quality legal services for higher prices, while others opt for lower 

quality service because of its affordability. 

 

It is the contention of this article that consistency in the pricing of 

legal services means that its consumers can demand consistency in 

the quality of service they receive. This is the essence of equal justice. 

 

JUSTICE FOR INDIGENT PERSONS 

In Kenya, justice for indigent persons, or those who cannot afford 

legal representation or access to the legal system, is a critical aspect 

of ensuring equal rights and fair treatment for all citizens. Several 

measures have been put in place to address this issue: 

1. Legal Aid: Kenya has a legal aid system that provides free or 

subsidized legal assistance to indigent persons. The Legal 

Aid Act of 2016 established the Legal Aid Fund, which 

supports legal aid organizations in providing services such as 

legal advice, representation in court, and alternative dispute 

resolution mechanisms to those who cannot afford private 

legal services. 

2. Defense Lawyers at the State’s Expense: The Kenyan 

government provides and pays for advocates to represent 

individuals facing serious criminal charges which may attract 

capital punishment. This is required by the Constitution of 

Kenya under Article 50(2)(h) to prevent substantial injustice. 



3. Community Legal Education: Efforts are made to educate 

indigent persons about their legal rights and how to access 

legal assistance. Community legal education programs aim to 

empower individuals to navigate the legal system and 

advocate for their rights effectively. 

4. Alternative Dispute Resolution: In addition to formal court 

proceedings, alternative dispute resolution mechanisms such 

as negotiation and traditional dispute resolution have created 

cost-effective ways to resolve legal disputes. 

5. Pro Bono Services: Many lawyers, law firms and legal 

organizations in Kenya provide pro bono (free) legal services 

to indigent persons as part of their commitment to social 

justice and community service. 

 

While these measures aim to improve access to justice for indigent 

persons in Kenya, challenges remain, including limited funding for 

legal aid programs, inadequate awareness of available services, and 

logistical barriers to accessing legal assistance, particularly in rural 

areas. Efforts to address these challenges are ongoing to ensure that 

all Kenyan citizens, regardless of their financial means, have equal 

access to justice. 

 

CONCLUSION 

The nature of legal practice is very distinct from other trades. It must 

be regulated in a way that responds to the uniqueness of its 

objectives.  

 

Competition in the legal profession must be carried out in a manner 

that can subsist with the other priorities of the profession. 

Differences in prices for the same services comes with the risk of 

undermining the greater objective of guaranteeing access to equal 

justice.  

 

The Advocates Remuneration Order is a crucial tool to facilitate the 

Law Society of Kenya in ensuring that its members are incentivized 

to attain the required standards of professional service, while 

contemporaneously empowering them to demand this standard of 

services, and to punish deviations from the same, all of which is in 

the best interest of the general public. 

 

 


